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Unto the Right Honourable the Lords 7e ca, and 85 L on, 


ru. 


3 14. 1772. 
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JAMES WILSON late in W 
now heritor in Kilmaurs, 


— 3 
— 


Humbly ſheweth, 


T 


o F 


the money would be thankfully repaid him. 


Upon Patrick Smith's death, however, matters caſt up under 


HAT the deceaſed Patrick Smith; maſon in a 
was debtor to your petitioner in L. 100 S erling, by . 
bond dated the 2d of March 1744; and as it cannot be Mar. 2. 1744 hee th 
diſputed, that advancing fo confiderable a ſum to one in 

Smith's circumſtances, was a great favour done him, fo the fa i is, 

that by means of this money, Smith was enabled to fit up and fur- 

niſh a public houſe, large, commodious, and for many years the 
beſt inn in the town of Kilmarnock; and as he was to all ap- 

pearance in pretty good circumſtances, your petitioner did not di- 

ſtreſs him for payment of this bond, but allowed it to lie over till 

his death, which happened in January 1764, never doubting but 


moſt unexpected, ſtrange, and ſuſpicious appearances. Janet Smith, 
his only child, and Robert Armour maſan in Kilmarnock, her 
huſband, had, according to your petitioner's information, aſſumed 


to thenifaloes an univerſal adminiſtration of all Patrick Smith's af- 


fairs; the key of the deſk in which his papers lay was in Roberc 
Armour's pocket; and a diſcharge and renunciation of an heritable 
bond, to which Janet Smith had right as heir to her mother over 


ſome _ in Kilmarnock, purchaſed by her father, and over 
A 


which 


C:M-3 
which your petitioner had an heritable bond from her father, and 
which renunciation your petitioner was well informed was amongſt 
Patrick Smith's papers, was unhappily amiſling ; and the effects of 
the defun were ſo abſtracted, that your petitioner had but a very 
bad proſpect of getting payment of his bond. 

Your petitioner being a very old man, and one who could never 
ſo much as ſign his name, or read the hand-writing of any perſon 
whatſoever, was very unable to take proper ſteps to ſecure his own 
intereſt. He for ſome time was induced to concur with Janet 
Smith and her huſband in certain meaſures, which he has fince 
had too much reaſon to repent, Your petitioner was all along 
. anxious to ayaid diſputes, willing to agree ta any thing that was 
reaſonable, and to take from Patriek Smith's reprefentatives what 
he could peaceably get. He impowered the Reverend Mr 7ohn Dun 
miniſter of the goſpel at Auchinleck, who was married to his niece, 
to meet with Robert Armour, and Bailie David Brown merchant 
in Kilmarnock, his friend, in order to ſettle accounts in an ami- 
cable manner. Mr Dun, who was very defirous af preventing a 
poor old man from being engaged in a law-ſuit, the expence and 
vexation incident to which would: by no means be ſuitable to him, 
uſed his beſt endea vours to bring about the defired effect, conſider- 
ing his interpeſition as a humane and benevolent office: but Mr 
Armour was either ſo wrong-headed, or fo ill advifed, as to decline 
a friendly accommodation; and therefore: your petitioner found 
himſelf under the neceflity of commencing a proceſs againſt the 
ſaid Janet Smith, and Robert Armour her huſband, for his intereſt, 
concluding that they ſhauld be found liable in payment to him of 
the bond due by the deceaſed Patrick Smith, with annualrents, &c. 
as having ineurred one. ar other of the paſſive titles known in law. 

Fhis action came before the Lord Auchinlect Ordinary; and a moſt 
ſtrenuous oppoſition was made to it by the defenders; who wanted 
if poſſible to Rifle it in limine, being conſcious of their very un- 
warrantable behaviour, and juſtly apprehenſive of the conſequen- 
ces. The Lord Ordinary, however, was pleaſed to allow a conjunct 
probation to both parties. Your petitioner, as has been already 
abſerved, being a very ald man, and very ignorant of the tranſac- 
tions which gave nife to the proceſs, was adviſed to take his proof 
as broad as might be; and although he was not ſo ſucceſsful in 
bringing to light che various machinations of the defenders, yet he 
flattered himſelf, that, notwithſtanding all their art and conceal- 

| ment, 
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ment, he had proved what was fully ſufficient ad vicloriam canſæ; 
as your Lordſhi ps, it is hoped, will fee from the following abſtract. 

Margaret Macgregor, reli of the deceaſed Patrick Smith maſon 
in Kilmarnock, depones, p. 2. A, © That in a few days after her 
* huſband was buried, the deponent took out of his houſe what 
« furniture ſhe had brought with her at her marriage, and which 
“ ſhe apprehended belonged to herfelf, in preſence and by the conſent 
% of Robert Armour the defender, Bailie William Gregory, brother to 
© the deponent, and Bailie David Brown merchant in Kilmarnock; 
% and the deponent believes, the reſidue of ſaid furniture was rouped 


or intromitted with by Robert Armour; but does not know by what 


« warrant, or what part of it was rouped. Depones, That /he . 
&* knows that Robert Armour the defender got the defunct's body=clothes, 
* which were lying in the deponent's preſs, and which ſhe threw out 
upon the floor to him, with what napery and ſheets and ſhirts belong- 
“ ed to her husband: That the number of ſheets were three pair, part- 
« 6 coarſe and partly better: That there was another pair of Theets 
* which.che deponent fold to buy wine and ſome other cordials to 
*. her huſband during his illneſs of which he died: That the napery 
* confifted of about a dozen. of ſervits, and two old table-cloths, and 


* uwenty- three ſhirts good and bad. Depones, That ſome time after 


“ her huſband's death, he /aw Robert Armour defender wearmg 
*. fome of the ſaid Patrick Smith's body-clathes: That there would 
* be about a boll of meal, and meal-ſeeds to the value of ten 
„ pecks of meal, which was in her huſband's houſe at his death, 
© and was left there when ſhe got her part of the furniture as a- 
* bove.” And a little above letter K on ſame page, depones, 
© That the defunct had alſo at the time of his death, in and about 
* his houſe, ſome planks and deals, and other timber; which he 
« told her there would be as much as would ſerve him to work by 
© himſelf for two years, if he had had a few more fir-deals.“ 
ames Murdoch weaver in Kilmarnock, p. 3. E, depones, © That 
© ſome ſhort time before Patrick Smith's death, he was about to 
© buy a preſs from the deceaſed Patrick Smith, which the deponent 
got into his cuſtody, the price thereof was to be about 30s. Ster- 
© ling; but diſagreeing about the price, it remained with the de- 
* ponent till after Patrick Smith's death, when he defender No- 
© bert Armour came and took it away from the houſe of Laurence 
© Pinkerton tanner in Kilmarnock, where the deponent had put 
a | * 5 
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With this witneſs concurs the ſaid Laurence Pinkerton, p. 5. at 
the foot, who depones, © That about the time of Patrick Smith's 
« death, James Murdoch weaver, a former witneſs, ſet a preſs in- 
* to the deponent's houſe, which he ſaid he got from Patrick 
* Smith ; and told him the reaſon of his ſetting it there was, in 
* order to prevent it being poinded by his creditors : and about 
* two or three weeks after Patrick Smith's death, the defender 
* Robert Armour came and took away ſaid preſs.” | 

And as to the defender's intromiſſion with the defunct's charter- 
cheſt, Bailie David Brown merchant in Kilmarnock, depones, p. 


3. G, © That in ſummer 1764 or 1765, after the deponent, and 


= Robert Armour and Janet Smith defenders, being ſerved with 


% a ſummons before the ſheriff of Ayr, at the inſtance of James 
“ Wilſon purſuer, to exhibit and produce what writings they, or 


* either of them, had, belonging to the deceaſed Patrick Smith; 
« the defender Robert Armour applied to the deponent, who was 
* then a preſent magiſtrate of Kilmarnock, to be preſent at the o- 
* pening of a deſk belonging to the defunct, in which, his wri- 
* tings were ſuppoſed to be, of which Robert Armour bad the key.” 
And p. 4. A, depones, That after Patrick Smith's death, and 
* ſome time before the above ſearch, Robert Armour the defender 
„ ſhowed to the deponent, an heritable bond granted by John 
% Brown to Janet Brown and David Brown, with an infeftment 
* thereon, for 1000 merks Scots money of principal, over John 
* Brown's houſes in Strand of Kilmarnock; but the deponent does 
© not know, nor did Robert Armour acquaint him, how or when he 
* came by ſaid bond and infeftment.“ 

Such is the proof that your petitioner brought out againſt the 


defenders in this proceſs; upon the import of which, when conſi- 


dered with a view to the principles of the law of Scotland appli- 
cable to the preſent caſe, mutual memorials were * in to the 
Lord Ordinary. 

His Lordſhip was pleaſed, on the 12th of July 1771, to pro- 


nounce the following interlocutor. The Lord Ordinary having 


* conſidered the mutual memorials, teſtimonies of the witneſles, 
© and former proceedings in this cauſe, finds the intromiſſion with 
« the defuna's body-clothes and cheſt proved, is too inconſider- 
able to ſubject the defender paſſiuè in payment of the defunct's 
« debts: and as to the intermeddling with the defunct's writings, 
and the rents of his lands, that the lame cannot ſubject the de- 

* fender 
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runt- day in January next. 


(„ 


* fender Robert Armour, who is proved to have intermeddled with 


* theſe particulars, univerſally as /e gerentem pro herede, in re- 


“ ſpect Armour is not heir by blood, and that his ſo intermeddling 
* was in concert with the purſuer.;. and therefore aſſoilzies the de- 
fender from the penal paſſive titles inſiſted on by the purſuer, 
* and finds he can only be ſubjected in valorem of his intromiſ- 
* ſions.“ 

Againſt this interlocutor your petitioner preferred a repreſenta- 
tion; on conſidering which, with anſwers, his Lordſhip was plea- 
ſed, on the 3d of December 1771, to adhere to the ſame. 

Your petitioner took the liberty to trouble the Lord Ordinary 
with one other repreſentation. But his Lordſhip was pleaſed, 


Dec. 3. 1771. 


on the 17th of December 1771, to pronounce the following in- Dec, 17.1771 


terlocutor. © The Lord Ordinary having conſidered this repre- 
« *ſentation, adheres to the former interlocutor, and refuſes the 
* delire of this repreſentation ; ſuperſeding extract till the firſt ſede- 

Your petitioner would now humbly beg leave to ſubmit his cauſe 
to the review of your Lordſhips: and he cannot help ſaying, that 


although, ſuppoſing the peritioner's intereſt only to be concerned, 


the conſequences are, to be ſure, not of ſuch importance, as in 
many queſtions of which your Lordſhips have occaſion to judge; 
yet this cauſe is truly important, and deſerving of the moſt ſerious 
conſideration on account of the point of law which it involves, and 
which your petitioner will be pardoned to ſay, is a point, that, in 
the preſent period of our law, requires all the ſupport that courts 
and judges can give. | | 
The defenders have been pleaſed to aſſume a kind of pleaſantry, 
and to ſet forth, That your petitioner's chief motive for not acqui- 
eſcing in the Lord Ordinary's judgement, 1s a fondneſs to have rhe 
point of law tried, by way of amuſement forſooth, and having rhe 
glory or merit of being chronicled in the deciſions ' of this court. 
Bur whatever glory or merit the defenders may imagine there is in 
being ſo chronicled, your petitioner, an aged man, who has lived all 
his life in the country, and cannot ſo much as write his own name, 
feels no ſuch ambition; and whatever anxiety he, as a good ſub- 
jet, may have, that the law of his country ſhould be maintained 
with inflexible ſtrictneſs, he can aſſure your Lordſhips, that if he 
had not what appears to him to = a conſiderable ſum at ſtake, and 
1 did 
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did not think himſelf very improperly prevented from obtaining 
his juſt payment, he would not give the court ſo. much trouble, or 
put himſelf to ſo much expence. 

This is a proceſs brought upon the Paſſive Titles; a principle of 
very ancient date in the law of Scotland, in fo much that its origin 
cannot be traced, but is loſt in diſtant obſcurity. For although My 
Lord Stair, book 3. tit. 6. $2. has fixed an æra to it, where he 
ſays, © This paſſive title, as Spotz/wwood obſerves, was but introdu- 
* ced by the Lords of Seſſion, and was not before the inſtitution of 
* the College of Juſtice; the apparent heir being only liable for re- 


ſtitution of the fingle value formerly; as was found in the caſe 


* of an heir's intromiflton with the heirſhip-moveables, Nov. 14. 
* 1546, Seatown La. Dirleton contra Dunbar.“ Your petitioner 
will be pardoned for doubting his Lordſhip's authority in this par- 
ticular : for he has in vain ſearched Spotz/woed for it; and the 


accurate Mr William Johnſtone, now Pulteney, in his notes upon the 


laſt edition of Lord Stair's Inſtitutions, p. 505. obſerves, that 
the deciſion referred to in the paſſage juſt now quoted, © is not 
* to be found.” Indeed every thing concurs to induce a belief, 
that the principle of paſſive titles muſt have been known a- 
mongſt us at a much earlier period than at the inſtitution of the 
College of Juſtice, It is a principle, the reaſon and utility of which 
are coeval with fraud and diſhoneſty, - which it is calculated to cor- 
rect: and when we conſider, that the proper method to avoid being 
ſubjected to it, is the ceremony of confirmation as executor, the ad- 


- miniſtration and emoluments of which belonged to the churchmen, 


who of old had ſo great power and influence in Scotland, the in- 
ternal evidence ariſing from the nature of the thing, is ſtrengthen- 
ed and illuſtrated by hiſtorical argument. 

My Lord Stair, book 3. tit. 6. § 3. gives us, in a ſolid and con- 


predeceſſor's heritage. His words are, 

“The reaſon of introducing this paſſive title, is in favour of cre- 
* ditors, that they be not unſatisfied, or ſhifted by the heirs of the 
* defunct debtors; who, if they might continue poſſeſſion of their 
“ predeceflors means and eſtate, and be but countable, would rare- 
* ly enter, and huddle up their intromiſſion, and with time aſcribe 


it to ſingular titles, abſtracting their predeceſſors rights; and | 


therefore 


ſpicuous manner, the foundation and utility of ſubjecting paſſiuve 
an heir who has had irregular and improper interference with the 


1 | 
© therefore it was an expedient cuſtom, that they ſhould either 
* enter legally, and for good and all, or that they ſhould wholly 
„ abſtain; eſpecially ſeeing the law allows them a year to inquire 
© into the condition of the defunct's heritage, whether it will afford 
„them loſs or gain, during which time they may deliberate, and 
if they abſtain, can be troubled by none. So that, though it may 
ſeem rigorous, for a ſmall intromiſſion to make the intromitter liable 
* for all the defunctis debts, how great ſoever; yet, it being ſo eaſy to 
* abſtain, and the hazard known, the expediency and favour of the 
* creditor prepondereth the wilful diſadvantage of the debtor's heir.” 
As our law is, in many reſpects, formed upon the noble example 
of the Roman juriſprudence, the paſlive title of behaviour as heir by 
the perſon next in ſucceſſion to a defunct, is evidently borrowed 
from the geſtio pro herede, ſo well known in the Civil law. But the 
law of Scotland hath a paſſive title peculiar to itſelf, viz. Vitious In 
tromiſſion, upon which it is that the preſent. action is principally 
founded. It is thus defined by Lord Stair, b. 3. tit. 9. $ 1. Lair, b. 3. ut. 
“ Vitious intromiſſion is only a paſſive title, making the intromir-" . 
| ters liable to all the defunct's debts pa//rue.” , 
His Lordſhip, in the two following ſections, explains and enfor- Ibid. 
ces the doctrine as follows. This is the largeſt paſhve title, ex- 
„ tending not only to thoſe who have relation to the defunct, and 
have a title to be his heir or ſucceſſor in moveables, but to any 
* ſtranger intromitting without any intereſt; whereas ge/tio pro | 
„ herede, and ſucceſſor titulo lucratrvo poſt contractum debitum, can be 
| e jncident to none but apparent heirs, qui præcipiunt hereditatem. 
; But not only the children and neareſt of kin intromitting are lia- 
ble in ſolidum for the defunQ's whole debts, but any other per- 
“ ſon having no legal intereſt of ſucceſſion, which is peculiar to 
this, and no other nation, and not without ground. 
FThe riſe and reaſon of this paſſive title is, becauſe moveables Ibid. 
« are more eaſily abſtracted from creditors of defuncts, than their 
55 lands, or profits thereof; which every one will not attain with- 
„ out a title, at leaſt without being apparent heir therein. But 
if defuncts moveables might be meddled with without confir- 
mation, or making inventory upon oath, and no farther hazard 
* than fingle reſtiturion, there would never be a confirmation; but 
both creditors and orphans would be highly prejudged, by abſ- 
* tracting and concealing the moveables of defuncts. And to 
| & remedy 
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remedy this, our law hath introduced this paſhve title, that, 
without confirmation, or other title, the meddler ſhall be liable 
in ſolidum to creditors.” BH 

To the ſame purpoſe Lord Bankton, b. 3. tit. 9. $ 1. © Executors 
confirmed have the only active title with ſafety to adminiſter 
and diſpoſe of the effects of perſons deceaſed ; bur if any wrong- 
fully intermeddle therewith, he is liable, upon the paſſive title of 
vitious intromiſſion, to make payment of the deceaſed's debts. 
This is juſtly introduced, to deter people from meddling with 
ſuch moveables unwarrantably, which are eaſily embezzled. It 
is a ſingularity in our law, that vitious intromitters, or inter- 


meddlers with moveables of a perſon deceaſed, are ſubjected u- 


niverſally to his debts.” And, after mentioning narrativè, but 
the court of ſeſſion are not at preſent ſo ſtrict and rigorous as 
they were of old on this paſſive title,” he adds, (as a reſpectful 


diſſent from ſuch deviations by the court), it ig however a rea- 
* ſonable expedient as above; and by the ſalvos after obſerved, the 
* fatal effects of ſuch intromiſſion may be eaſily avoided.” 


That great ornament of the college of juſtice, Sir George Mac- 


Mackenzie, kenzie, b. 3. tit. 9. $ 23. lays down the law: If any perſon in- 


b. 3. lit. 9. 5 23 
cc 
6 
6c 
c« 
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And the celebrated Craig, whoſe profound knowledge, and ex- 


tromit with the defunct's moveables without being confirmed, 


they are liable to the defunct s whole debts, whether they were re- 
lated to him or not, though their intromiſſiun was very ſmall : and 
this was introduced, to prevent the fraudulent and clandeſtine abſ- 
tracting of the defunct's moveables, without inventory, in pre- 
judice of creditors.” 


tenſive and liberal views, have received the ſanction of all the na- 
tions in Europe, delivers his opinion, lib. 2. deg. 17.4 3. in theſe 
Craig, lib. 2. words: Executor nomen juris eſt, intromiſſator nomen facti ; hic 


dicg. 17. F 3. 40 
tc 
ce 
T 
ce 
6 
cc 
6 
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immiſcere velit,” . 


in ſolidum pro debitis hereditatis tenetur, ille tantum pro viri- 
bus hereditatis ; neque enim executoris officium cuiquam dam- 
noſum (ut poſtea dicemus) eſſe debet. At qui ſe alienis bonis 


immiſcuit, cum culpa carere non poteſt, (nam in jure culpa eft 


rei ad ſe non pertinenti ſe immiſcere), cum convenitur a credito- 
ribus, nunguam vires ſue intromiſſianis exhauſtas cauſabitur, neque 
pro rata tantum intromiſſionis conventetur jure noftro, ſed in ſolidum 
tenetur. Itaque cautè providendum, cum quis ſe alienis rebus 


And 


2G USES; 
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And 8 16. ibid. after having mentioned that an executor, who Ibid 5 16. 


has followed the regular forms of law, is not to be made account- 
able but in valorem of his intromiſſions, he ſays, © At longe aliud 
* in eo qui ſe immiſcuit, volens et prudens, bonis alienis fine ti- 
i tulo, cum culpa in jure fit, immiſcere ſe rei ad ſe non pertinenti; is, 
“ inquam, non pro viribus hæreditatis mobilium, ſed in ſolidum 
* convenitur : imputare enim fibi debet, quod cum potuit abſti- 
nere, non tamen fecit; cautè enim (niſi mandatum ſpeciale ha- 
* beat) ad adminiſtrationem rei alienæ debet quis accedere.” 

When your Lordſhips ſee the doctrine of paſſive titles eſtabliſhed 
by ſuch reſpectable authorities, you will not ſurely be leſs inclined 
to pay all due regard to it, than to any other principle of our law. 
It is a principle which, although it has received the ſanction of po- 
fitive ſtatutes, and alfo of an act of ſederunt of the court of ſeſſion, 
by which its influence hath been enlarged and improved, is not 
primarily founded upon any ſtatute, but has been eſtabliſhed by 
the gradual operation of human prudence. Such principles are, in 
the petitioner's humble apprehenſion, much ſtronger than thoſe 
which have a ſtatute for their baſis; becauſe ſtatutes are ſome- 
times made in a hurry, without a full and deliberate confideration 
of the different ci cumſtances which may occur; whereas a prin- 
ciple which has ariſen and been eſtabliſhed in the manner above 
mentioned, owes its very being to its having been found, by pro- 
greſſive and unerring experience, to be uſeful and falutary in all 
circumſtances. Indeed unwritten or conſuetudinary law has al- 
ways been held to be of great authority; for, as it is well expreſſed 
by the Roman lawyer, Inmo magne auttoritatis hoc jus habetur, 
* quod in tantum probatum eft, ut non fuerit neceſſe ſcripts id compre- 
* hendere. 1. 36. D. De legibus. 

The principle on which the preſent action is founded, is beſides 
peculiarly eſtimable, and to be attended to with more than ordi- 
nary care, becauſe it is a principle proper to the law of Scotland, 
and nothing ſimilar to it is to be found in that of England: for he 
who is called an executor of his own wrong, though ſubjected to ſome 
diſadvantages, is not univerſally liable for debts. All ſuch prin- 
ciples, as the law of deathbed, the law of paſſive titles, and others, 
which fall under the predicament juſt now mentioned, ought to 
be preſerved with moſt faithful attention; and judges, it is hum- 
bly thought, ought to be moſt cautious of infringing upon them, 
or even relaxing them in any degree, ſo as to endanger their con- 

1 C - tinuance. 
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tinuance. At a time when the growing union with our great neigh- 
bouring nation has a tendency to make people attempt to refine a- 
way ſome of the moſt valuable laws of Scotland, which do not 
obtain on the ſouth fide of the Tweed, but which ſome of the 
greateſt lawyers in that country have wiſhed to obtain ; at a time 
when it has become faſhionable to quote the law of England in 
' - our judicial proceedings, and toendeavgur to model the judgements 
of this court upon it; your Lordſhips will ſurely be of opinion, 
that it behoves our judges to watch with a jealous eye, and unre- 
mitting vigilance, againſt encroachments which may be fatal to 
the law of Scotland, and not allow it to be weakened by deciſions, 


which, under the ſpecious denomination of liberal and equitable, 


are really and truly eluſory. | 
An able antiquarian, whoſe curious reſearches have been partly 


employed in the hiſtory of the court in which he ſits, informs us, 


in the notes on his Catalogue of the Lords of Sęſſion, that at a certain 
period, © under the pretext of judging according to equity and good 
* conſcience, there was an intention of abrogating the law of Scot- 
* land, and introducing that of England in its place.” But your 
Lordſhips predeceſſors, as faithful guardians of the law of their 
country, adhered to it with becoming firmneſs; and we may pleaſe 
ourſelves with the thought, that it has not © withered in the 
©* hands” of this court; but is tranſmitted down unhurt to the 
age in which we live. Nor can it be doubted, but that your 
Lordſhips will be equally careful of the law, the important truſt 
of adminiſtrating which is conferred upon you, and will not allow 
breaches to be made upon it from arguments of abſtract philoſo- 
phical rectitude, or motives of particular lenity. Such incroach- 
ments are carefully to be repelled ; otherwile it 1s to be feared that 
they may in time be fatal to the laws, which ought to be ſupport- 
ed with a pre-eminent regard. 

The beſt writers upon general principles of law have agreed, 
that although penal laws muſt be conſtrued ſtrictly, yet ſuch laws, 
when they are corrective of frauds, are to be liberally and bene- 
ficially expounded. In your petitioner's humble apprehenſion, 
both kinds of interpretation muſt be favourable to the plea which 
he maintains. If the law of vitious intromiſſion is to be ſtrictly 
interpreted, the defenders muſt be found liable; for that law. as 
your Lordſhips have juſt now read it in the words of our law-books, 
is explicit and determined, and admits of no exception. It is 


ſimply 
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fimply this, That whoever ſhall without a legal warrant intercaeddle 
with the effects of a deceaſed perſon, ſhall be liable for all his 
debts. If again this law is to be liberally and beneficially expound- 
ed, the defenders mult alſo be found liable: for conſideration 
muſt be had for whoſe benefit the law was introduced; and your 
Lordſhips know it was for the benefit of creditors ; for as Lord 
Stair obſerves, book 3. tit. 7. F 1. © There is no nation hath beenSir, b. 3. tit, 
* more favourable to e Ae or more ſtudious of their ſatisfac-7 1. 
tions, than this.“ As then this law was introduced for the be- 
nefit of creditors, the liberal and beneficial interpretation of it 
certainly is to render it as great a ſecurity to creditors as poſſible, 
and not to allow thoſe who offend againſt it to eſcape, by alled- 
ging, that the degree in which they have offended does not amount 
. to what ought to be held as ſufficient to infer the penal conſe- 
| quences, | 
The texts which have been quoted to your Lordſhips from the 
writers upon the law of Scotland, make no mention of a greater 
or leſſer degree of vitious intromiſſion, but are conceived in the 
moſt general terms: and in corroboration of the generality and ex- 
tenſive nature of the principle, your petitioner does alſo appeal to 
an act of parliament paſſed ſince the Revolution, intitled, Ad anent 
Vitious Intromitters; which, as it is, like our other Scottiſh ſtatutes, 
ſhort and conciſe, ſhall here be fully engroſſed. Our Sovereign 
Lord conſidering, that many times the neareſt of kia and others 
doth mtromit with the moveables of perſons deceaſed without con- 
firmation, and embezzles the ſaid moveables in defraud of law- 
ful creditors, and when they come to be purſued at the inſtance 
| of any of the creditors for being liable to the defunQ's debts 
as vitious intromitters, they ordinarily defend themſelves with 
this pretence, That there is an executor-creditor confirmed before 
the intenting of the action, whereas a third party confirming 
executor- creditor in a particular ſubject ought nor to free the in- 
tromitter from the paſ/rve title of vitious intromiſſion when the 
intromitter has no righi from the executor-creditor ; therefore, 
for obviating ſuch frauds in time coming, his Majeſty, with ad- 
vice and conſent of the eſtates of parliament, ſtatutes, ordains, 
and declares, That the neareſt of kin, and others intromitters with 
the moveables of any defunct. who are not executors confirmed to 
them, nor have right from the executor-creditor before his in- 
tromiſſion, are, and ſhall be liable as vitious intromitters, notwith- 
ſtanding that there | is a third paty confirmed executor in a par- 
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© ticular debt or fubject.“ 1 parl. Will. chap. 20. Your Lordſhips 
will be pleaſed to obſerve, that when the law of vitious intromiſſion 
was taken under the ſerious deliberation of the legiſlature, after it 


had long obtained and been well tried in Scotland, the wiſdom of 


parliament thought proper to provide againſt a pretence fallen upon 


by vitious int-omitters, to defend themſelves againſt the paſſrve 


title ; but, although there was then a very good opportunity for it 
had ſuch a meaſure been reaſonable, introduced no limitation, but 
by the tenor of expreſſion from firſt to laſt of the act, plainly | 


pointed out its being held as the known and eſtabliſhed law of the 


country, that unwarranted intromitters with the moveables of a de- 


Funf, without diſtinction as to the degree of their intromiſſions, 


ould be liable as vitious intromitters. 

It often happens, that in a particular inſtance, the application of 
a law founded upon a principle of general utility, will bear very 
hard upon an individual : but there is no help for this. General 
principles, when good, muſt be ſtrictly maintained. When the 
poor thief complained, that it was very hard he ſhould be hanged 
for ſtealing a ſingle ſheep; ** You are to be hanged, (faid the judge), 
not for ſtealing this ſheep, but that ſheep may not be ſtolen.” 
In like manner the paſſive title inferred from vitious intromiſſion, 
which is to be confidered as a penal ſanction to preſerve the effects 


of a defunct debtor from being embezzled by thoſe who have ac- 


ceſs to his houſe and repoſitories, muſt not be relaxed ; otherwiſe 
intromitters would flatter themſelves, that they might go ſo art- 
fully to work, as to have a chance, that only intromiſhons of 
ſmall value would be detected, and ſo they would eſcape. When 
your Lordſhips conſider in how many inſtances creditors are de- 


frauded by vitious intromiſſions which never come to light, you 


ſurely will not be diſpoſed to leſſen that awe which every one ought 
to have of the danger that there may be in putting forth an il- 
legal hand. Noli me tangere is the motto which the effects of every 
defunct ought to preſent to the minds of thoſe around him, who 
are not ſure of the ſtate of his affairs, and who have honeſt inten- 
tions. Nor ought it, with great ſubmiſſion, to avail ſuch, that 
they have only taken, or been diſcovered to have taken, things of 
fmall value; for, to repeat the expreſſive words of Lord Stair, © the 
* expediency and favour of the creditor preponderateth the wil- 
„ful diſadvantage of the debtor's heir.” 


If we mount up to the ſource of all law and juſtion; from 
- whence 


. 


whence indeed the greateſt writers on law begin their inquiries, we 
there find, that a penal ſanction muſt take effect, although the 
tranſgreſſion be not in a very flagrant and extenſive degree: for, 
with the moſt profound awe and reverence be it ſpoken, how ſmall 
appears to us the intromiſſion which our firſt parents had with the 
forbidden fruit, which yet was attended with ſuch heavy conſe- 


quences; _. | 
. © Brought death into the world, and all our woe.“ 


But the law was fully made known; and if they did not abſtain, 
they were guilty of wilful tranſgreſſion, and therefore were only 
ſubjected to wilful diſadvantage, that admirable expreſſion of 
Lord Stair upon the doctrine pleaded in this cauſe ; and which it is 
believed none of our divines have excelled when writing upon the 
doctrine on which it is their province to treat. 

Your Lordſhips are intreated to conſider, that when a law 
is once made and promulgated, every infringement of it muſt 
be ſuſtained as ſufficient to infer the penalty; otherwiſe the ap- 
plication of it muſt become altogether arbitrary; a conſequence 
which every man who thinks juſtly, muſt conſider as worſe than 
a total want of all law. Tour petitioner would beg leave to 
quote a paſſage from the ſpeech of a Great Man on the reverſal 
of Wilkess outlawry. © As to the conſequences of eſtabliſhing 
this outlawry, as they may affect the defendant as an in- 
« dividual, whatever they may be, the defendant has brought 
« them upon himſelf, They are inevitable conſequences of law 
© griſing from his own act. If the penalty to which he is thereby 
* ſubjected is more than a puniſhment adequate to the crime he 
« has committed; he ſhould not have brought himſelf into this 
% unfortunate predicament, by flying from the juſtice of his coun- 
« try. He thought proper to do ſo, and he muſt taſte the fruits of 
© his own conduct, however bitter and unpalatable they may be: 
„ and although we may be heartily ſorry for any perſon who has 
brought himſelf into this ſituation, it is not in our power, GOD 
® forbid it ſhould ever be in our power, to deliver him from it: 
« we cannot prevent the judgement of the law.” Your petitioner 
quotes this paſlage, not as a piece of Engliſb law ; but as a noble 
illuſtration of what he humbly means to expreſs, and which comes 
with a better grace from a perion of high dignity and diſtinguiſh- 
ed eloquence. | | 
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And in truth, your petitioner, with the greateſt ſubmiſſion, can- 
not ſee how or in'what manner a law can be uſeful, if it is admi- 
niſtered with innumerable arbitrary exceptions : for there being no 
certain line or boundary fixed, the lieges muſt be in abſolute un- 
certainty how to conduct themſelves ;- and the decrees of judges 
mult be various, and ſeemingly contradictory. Were vitious in- 
tromiſſion aſcertained by the law according to a certain mode and 
degree, as we have L. 100 Scots aſcertained as a ſum that can be 
probable by witneſſes, year and day as the term of endurance of 
a marriage, which ſhall be ſufficient to give a man the legal rights 
of a huſband, forty years as the long preſcription, and other ſuch 
regulations well known to your Lordſhips, then there might be 
room for arithmetical argument, and judges might liſten to a de- 
fender endea vouring to ſhew that his intromiſſion did not come up 
to the legal ſtandard. But, with great deference, the law of vi- 
tious intromiſſion does not ſtand fo. It is one of thoſe laws, of 
which many occur in human ſociety, where a general principl-e 
only obtains; one of thoſe laws to which the maxims of Majus et mi- 
uus non variant fpeciem, and Fuſtitia non conſiſtit in quantitate, do molt 
properly apply. A centivel who quits his poſt, is by the military 
law puniſhed with death; and it will be in vain for him to plead, 
that he was guilty of a very ſmall deviation from his duty, Ge- 
neral expediency requires, that not a jot of a ſalutary law ſhould 
be infringed with impunity. 

Manifold parallels might be adduced to illuſtrate this; but the 
conſiderations evidently ariſing from the point in queſtion are, 
with ſubmiſſion, exceedingly ſtriking in two views, both reſpeA- 
ing the encouragement of vitious intromitters, and the diſcou- 
ragement of thoſe who are to bring them to juſtice. If choſe who are 
guilty of vitious intromiſſion, ſee that your Lordihips allow a certain 
degree of it, when brought to light, to paſs free of the penal conſe- 
quences, their fraudulent and rapacious inclinations will incite them 
to intromit ſtill a little farther, and a little farther, in the hopes that 
they may be ſtill a little more indulged than thoſe who have gone 
before them; and when creditors who have ſuffered by vitious intro- 
miſſion, and upon the faith of the law of their country, as expreſs- 
ly laid down by the beſt writers upon it, have been at the trouble 
and expence of bringing a proceſs, leading a proof, and detect- 
ing, as much as circumſtances will admit, ſuch unlawful intermed- 
dling, and after all obtain no redreſs, becauſe they have not — 
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tected what may be thought /afficzently conſederable, the uncertainty 
and riſk will be conſidered as ſo great, that very few will wiſh to 
engage in ſuch a procels, 

Having ſaid ſo much in general, your petitioner ſhall now 1 
bly proceed to analyſe more particularly the interlocutor of the 
Lord Ordinary ſubmitted to review. 

And fit, his Lordſhip finds, That the intermeddling with the 
* defunct's writings, and the rents of his lands, cannot ſubject the 
defender Robert Armour (who is proved to have intermeddled 
with theſe particulars) univerſally as /e gerentem pro herede, in 
* reſpect Armour is not heir by blood, and that his ſo intermed- 
* dling was in concert with the purſuer. '” Your petitioner has al- 
ready mentioned, that he was led in to concur with the defender 
in certain meaſures; therefore, to be ſure, he muſt candidly ac- 
knowledge, that he has loſt the benefit which he otherwiſe would 
have had from a proof of a great many of the intromiſſions had 
by the defender; but your Lordſhips will be pleaſed to obſerve, 
chat there is one material particular proved againſt the defender, 
viz. his poſſeſſing himſelf of the key of the defunct's charter-cheſt, 
which was by no means in concert with your petitioner. | 

This circumſtance being proved, your petitioner does humbly 
maintain, that he is intitled to preſume every thing againſt the 
defender; and in ſuch caſes as this, where undue and fraudful 
concealment is ſubſumed, preſumptive evidence ought to have full 

weight. Here then your Lordſhips ſee the defender with the key 
of the defunct's charter- cheſt in his pocket ; the repoſitories are not 
ſealed up at the proper time; no one is then called to be preſent at 
the opening of them; nor is any thing done to make creditors ſe- 
cure that every ching ſhould remain in the ſame ſituation as when 
their debtor died. The defender indeed, when called upon to ex- 
hibit certain writings before the ſheriff of Ayr, makes a farce of 
having a magiſtrate preſent at the opening of the defunct's deſk, 
and in that view takes with him his friend Bailie David Brown; 
but ſo thin a pretext will not cover the real matter of fact, which 
was neither more nor leſs, than his having all along the key of, 
and conſequently free egreſs and regreſs to the defunct's repoſi- 
tories. 

In theſe circumſtances, your petitioner muſt hold him as un- 
warrantably and illegally intromitting with the defunct's writings, 


and it 1s impotlible to ſay what he may have taken out, FRI his 
ads 
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hands among them at ſo early a period, and as from his condut 

and behaviour in other reſpects there is no reaſon to believe that 

he would be very delicate in his proceedings. Certain it is, as 

your Lordſhips have ſeen from the proof, that about this period 

he appeared with a bond in his hand, which was believed to be 

lying in the defunct's repoſitories, with a diſcharge and renuncia- 

tion of it, and in virtue of which very bond, he, in his wife's right, 

now claims a preference to your petitioner's debt ſecured upon Pa- 

trick Smith's ſubjects. So that your petitioner is here, properly 

ſpeaking, certans de damno witando. | 

It is, with ſubmiſſion, not eaſy to reſiſt drawing a very unfa- 

vourable concluſion here. The temptation to a vitious intromitter 

to deſtroy the diſcharge and renunciation, was very ſtrong: and as 

an evidence that ſuch a diſcharge and renunciation did exiſt, and 

that Patrick Smith's ſubjects were therefore clear of incumbrances, 

the writer of Smith's bond to your petitioner, who was Smith's 

doer at the time, and conſequently well acquainted: with his affairs, 
5 gave his own bill to your petitioner for Smith's debt, which bill 
lay in your petitioner's hands for ſeveral years. Add to this, that 

the defender Robert Armour's wife made up no titles to the bond 

on which ſhe now claims, till after her huſband had acceſs to 

f Smith's papers after his death. 25 

| The queſtion then, upon this branch of the interlocutor, muſt 
be, Whether this intromiſhon with the writings by Robert Ar- 

mour, though not himſelf heir by blood, will not ſubject Janet 

Smith, the daughter of the defunct, and him for his intereſt ? 

In a caſe reported by Lord Fountainhall, December 17. 1703, 

Fountainhal, Home of Linthill contra Phillis Dickſon, this point, of an heireſs 
Dec-17-1793- being ſubjected on the paſſive titles on account of her huſband's 
Phillis Dick- intromiſſions, appears to have been very deliberately conſidered by 
ſon, the court. It was there moſt convincingly pleaded, That “ if an heir- 
* eſs can evade the paſhve title, becauſe ſhe does not intromit her- 

* ſelf, and her huſband ficklike evite it, becauſe he is not the per- 
* ſon that can ſucceed or behave; by this circular juggling, heireſ- 

* ſes may impune poſſeſs their predeceſſors eſtate, and the ſecurity 
** of creditors be wholly overturned.” And the learned collector 

thus gives us the reſult: © Some of the Lords were clear to find it 

an univerſal paſſive title, to make them ſimply liable: but it being 

* craved no higher but in valorem, the Lords found the huſband 

* liable, in ſo far as his intromiſſion ſhould be proven againſt him, 
5 ſeeing they are una perſona in jure, and his intromiſſion in her 
| * right, 
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* right, muſt be reputed to be her own intromiſſion, which if it were, 
* ſhe behoved to anſwer her predeceſſor's creditors in ſolidum; and 
here it was no farther extended than to his actual intromiſſion, 
and not to make them ſimply liable.“ 

Here your Lordſhips ſee the ſenſe of the court on this ſubject; 
and that if it had not been ultra petita of the purſuer, the Lords 
would have found an univerſal paſhve title incurred : and this the 
petitioner does, with all deference, maintain to be the juſt and ratio- 
nal conſtruction of law; for it is an eſtabliſhed maxim, That a huſ- 
band and wife are eadem per/ona, and therefore the acts and deeds 
of the one ought to be imputed to the other. This will a fortiori 
apply to the acts and deeds of a huſband; becauſe during the ſub- 
ſiſtence of marriage, a wife has really and truly no power indepen- 
dent of her huſband ; all adminiſtration is veſted in him, and it is 
only by him that the wife can act, except in domeſtic affairs; and 
even with reſpect to theſe, ſhe is conſtantly under the controul of 
her huſband, as he can at any time, by his mere will and pleaſure, 
without ſo much as athgning any reaſon, deprive her of her prepo- 
_ 'fitura. And, with ſubmiſhon, it would be exceedingly dangerous, 
ſhould it be generally underſtood, that the intromiſſions of the 
huſband of an heireſs are nor to be held as equivalent to her own 
intromiſſions: for in every caſe, where an heireſs is clothed with 
a huſband, the device which it would ſeem was practiſed in this 
caſe, would be fallen upon to elude the law ; the huſband, who 
ordinarily acts in all ſuch affairs, would, in place of his wife, rum- 
mage the defunQt's repoſitories, and ſeize upon his papers at plea- 
ſure. 

So that your petitioner flatters himſelf, that when your Lord- 
ſhips have had an opportunity of maturely reviewing this point, 
and conſidering the bad conſequences that would infallibly enſue, 
{ſhould the doctrine which the defender pleads be held as law, your 
Lordfhips will be inclined to pronounce a different judgement from 
that of the Lord Ordinary. | | | 

The other point in the Lord Ordinary's interlocutor, viz. © That 
© the intromiſſion with the defunA's body-clothes and cheſt pro- 
« ved, is too inconſiderable to ſubje the defender paſſeve in pay- 
© ment of the defunct's debts,” is ſtill of more conequence, be- 
cauſe it is of ſtill more general concern, Every. defunct has not 
writings in his poſſeſſion ; but every defunct has goods or effects 
of ſome kind or other, which greedy people who hover like harpies 

| | E | | .around 
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around the dying, may abſtract or embezzle. In this caſe, the 
Lord Ordinary's interlocutor mentions only a cheſt and body- 
clothes: but your Lordſhips have ſeen, that the defender's intro- 
miſſions are even proved to have extended to various other articles, 
ſuch as ſheets, blankets, and napery. | 

And after having ſtated the law of vitious intromiſſion ſo fully 
to your Lordſhips, the petitioner humbly contends, that the ap- 
plication of that law to the caſe in hand, is what your Lordthips 
cannot get over. It is friti juris, that a purfuer, in libelling upon 
vitious intromiſſion, is not bound to condeſcend on particulars. 
Provided vitious intromiſſion only be libelled, there is held to be a 
ſofficient relevancy. This, in your petitioner's humble apprehen- 
fion, imports, that vitious intromiſſion in any degree will ſubje 
to the penal conſequences; and ſo far the forms and practice of the 
court in proceſſes of this nature, exactly correſpond with the prin- 
ciples which have been quoted to your Lordſhips from our laws 
books. | | 

But as the defenders have-taken upon them, without pointing 
out a ſingle deciſion, to maintain very roundly, that the interpreta- 
tion given by your Lordſhips to the law of vitious intromiſſion has 
been favourable to people under their predicament, your peti- 
tioner, who could not allow himſelf to think it poſſible that the 
law could be wounded in the houſe of its guardians, - has made a 
thorough ſearch into your Lordſhips decifions, and he has had the 
fatisfaction to find, that the defenders were ſpeaking without book, 
when they were pleaſed to plume themſelves upon having the de- 
ciſions on their fide. Theſe are not merely verba jactantia; for the 
petitioner ſhall now lay before your Lordſhips fuch a ſeries rerum 
judicatarum, as he beleives the defenders will make but a ſorry 
figure in attempting to counterbalance. | 
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In the action purfued by James Cochran burgefs of Edinburgh 
againſt Helen Sturgeon, as intromiſſatrix with the goods of her 
umquhile huſband, for payment of a debt owing by her huſband 
to the purſuer; her intromiſſion being condeſcended to be of wares 
in her huſband's merchand-buith, in the town of Dunſe, where 
he dwelt, ſuch as pepper, and ſpices, and fuch like other wares, 
which ſhe alledged was fold by her, for the fupply and neceſſary 
entertainment of herſelf and her bairns, in meat and drink, having 
no other means wherewith to entertain them; the Lords found, 
That ſhe was anſwerable, as intromiſſatrix, to the purſuer, for his 
debt owing by her buſband,” | | 


„Gilbert 


n 


cc 
cc 
66 
6 
66 
6 
41 
66 
40 
cc 
ct 
66 
66 
10 
60 
66 
£6 
40 


66 


cc 
66 
66 
cc 
66 
cc 
6c 
66 
«c 
cc 
6c 


1 


66 
66 
cc 


— 


69 ; 

© Gilbert Johnſton. and Maſon his ſpouſe, convened Maſon, as be. Date, Joyt4. 
having himſelf as heir to his umquhile father, by intromiſſion 1 
with his heirſhip goods, to make payment of a ſum of money Maſon. 
promitted to them by his father in tocher: in the which cauſe, 

the defender alle-'iged, That he could not be convened Hoc nomine, 

as intromitter with the ſaid heirſhip goods, to make him heir ; 

becauſe he being infeft by his un quhile- father in a tenemenr of 

land before the contract of marriage libelled, after the deceaſe 


of his father, he removed the reli, and entered to the poſſeſſion 


of that tenement, within the which the ſaid heirſhip goods was 
then ſtanding for the time, and which he could not caſt out, but 
ſuffered the ſame to remain in the houſe, where they are yet ex 

tant to be forthcoming to the purfuer, or any other having in- 
tereſt in the ſame; and except he had ſold and diſponed thereup- 


on, or had made ſome other uſe of them, than by retaining of 


the ſame in the houſe, he cannot be therefore convened, as there- 

by behaving himſelf to be heir : this alledgeance was repelled, 

and the retaining of the poſſeſſion of the ſaid goods, and uſing 

of the ſame, by eating on the boards, and lying on the beds, was 

found ſufficient.” | | | 

In an action at the inſtance of one Fraſer contra the Laird ogy 
Monimuſk, for the payment of 500 merks contained in his eee L Mon 
quhile father's bond, for the which the defender was convened, nimulk. 

as behaving himſelf as heir to his umquhile brother ; which bro- 

ther was ſerved heir to their father, who was debtor by intro- 

miſſion with his brother's heirſhip goods: the Lords found 

the uſing of the following particulars at table, viz. the beſt bafon 

and ſilver ſpoons, waſhing therein, and ſupping and cating with the 

ſpoons, and eating upon the beſt board, and lying in the beſt bed, to be 

a ſufficient qualification, being proven, to make the defender 

heir, notwithſtanding of the offer to make the ſame forthcoming 

as good as they were, and that albeit the firſt time of his intro- 

miſſion was as tutor.” 


In a caſe, L. Moriftoun contra L. Frendraught, July 12. 1628, r-. 
1628, L. Mo- 


* 66 - = .* * 
Lord Durie obſerves, In this proceſs, as in all the like cases 3 


purſued againſt parties as unwer/al mtromitters, the Lords are ay L Fren- 
in 1ſ to find, That one convened as univerſal intromitter, if he drauglit. 
be proven to have any intromiſſion with the defunct's goods, al- 


beit he be not proven to have intromitted with all, is liable to pay 
fie 


- Durie,Feb. 14. 
1629, Steven 6& 
contra Pater- 


ſon. 


Durie, Jan. 15. 


— = rine Scowler by umquhile James Fairlie, purſues the daughter of 


Fairlie. 


1630, 


Durie, Jan. 25. 


0400) J-. 

* the debt for which he is convened, if he cannot purge his intromiſ- 
* fion before there be an executor confirmed to the defunct, who 
may have beneſſcium inventarii; for his vitious intromiſſion pro- 
* duces that effect.“ 
* One Paterſon being convened as heir to his father John 
Paterſon, by intromiſſion with his heirſhip goods, for payment of 
* debt of 1000 merks, owing by his father; and the defender 
« purging his intromiſſion by warrant of the Lords, granted to the 
defender, and direct to the hailies of Z4mburgh, to make inven- 
tar of the goods being in his father's houſe ; according where- 
4 unto inventar was made, the goods contained in the which in- 

ventar are extant to be made forthcoming; wherefore he al- 
15 — that he could not be thereby convened as heir: and the 

purſuer replying, That by and attour the goods contained in the 
“inventar, the defender had intromitted with His father's Bible, a 
« ford, a fland of curtains, and two pillows, which were the beſt his 


„father had and which was heirſhip, which the defender had 


« nſed, and were not contained in the inventar: theſe particulars, 
* and this manner of intromiſſion, albeit both the particulars were 


 & few, and little worth, and alſo that the defender's introm:ſſion was 


* only qualified in afing of them, and not in diſponing of them, or 
„making any advantageous uſe or benefit thereof, was ſuſtained to 
% make him heir, and ſubje to pay the debt of 1000 merks, 

* Cleghorn, as aſſignee to a bond of 100 pounds, made to Katha- 


the elder brother of the ſaid umqnhile James Fairlie, as heir of 
* conquith, and Maxwell, her ſpouſe, for his intereſt, 


© and Pilliam Fairlie, younger brother to the ſaid umquhile James, 


* as heir of line, for regiſtration of the ſaid bond; and the young- 


er brother heir of line, offering to renounce, the heir of conquiſh 


% alledging, that he could not be heard to renounce, becauſe he had 
* intromitted with the heirſhip goods of the defunct, ſtanding in 
“ the houſe where he died, and remained {till in poſſeſſion of the 


'*# houſe, and had lyen in his bed and bed-clothes which were ſtanding 


* inthe ſaid houſe; likeas he meddled with a maſer which was in 
« the defunR's poſſeſſion, and drank therein, and uſed it at his 
* pleaſure, and did wear his green filk ſhanks: this allegeance was 
« ſuſtained to make him heir, and that he could not renounce.” | 
Scarlet purſuing Paterſon as heir to his father, by intromiſſion 


1632, Scarlett vith his father's beirſhip goods, and ſo thereby behaving him- 


contra Pater- 


ſon. 


* ſelf 


(e 


: import.” 
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ſelf as heir, to pay his father's debts; he compearing, and t pro- 


poning an exception, That his intromiſſion was only by virtue 


of a warrand of the Lords, directed at his inſtance, craving inven- 
tar to be made, that the goods might be made forthcoming 
to all parties having intereſt, (and that his meddling with the 
ſame upon inventar, as ule is, ſhould not make him heir), accor- 
ding whereunto inventar was made by the judge and clerk to 
whom the Lords committed the ſame, and which goods were yet 
extant in that ſame eſtate: and the purſner replying, That the 
defender had intromitted with 4 Bible, and an haglut and ſeword, 
and a cod, and board cloth, and curtains of a bed, and had uſed them 
on this manner, viz. by reading on the Bible, and retention in his 
houſe of the hagbut and ſword, and by lying on the cod, and 
hanging the curtains about the bed, and by ſpreading of the 
cloth upon the board; which particulars were not given up by 
the defender at the making of the inventary, but were fraudu- 
lently left out thereof; at leaſt muſt have been preſumed to have 
been done fraudulently, ſeeing they are not in the inventar, 
and the defender having uſed them as ſaid is, (whereby he can- 
not pretend ignorance), he muſt thereby be liable as heir: the 
Lords found this reply relevant, albeit it was not alledged that 
the defender had diſponed or ſold any of the forefaid particulars; 
and albeit the party alledged, that the retaining of the ſame, and 
uſing of the ſame, as was qualified, could not thereby infer him 
to be liable to all his father's creditors, ſeeing the omiſſion to put 
them up in the inventar, might have proceeded from either his 


ignorance, or that the ſame were not then in his ſight, or that the 


clerk might poſſibly have forgotten to write them up, and they were 
of fo little avail and of ſo ſmall importance, that thereby he cannot be 
made heir; ſpecially ſeeing he offered to make them all forthco- 
ming, and that they were extant in as good eſtate as they were the 
time of the inventary: which duply was not ſuſtained, but they 
found, that they would advert diligently ro the probation anent 
the deeds of the defender's intromiſſion, and to the very particulars 
#. hich ſhould be proven to have been intromitted with by him, 
and the manner thereof, and would thereafter conſider at the ad- 
viſing of the proceſs, if thereby the defender ſhould be found in 
reaſon, liable as heir, or not; to which time the Lords ſaper teded 
to declare, if he ſhall be thereby heir or _ and what it ſhall 


F | Although 


Durie, Jan. 12. 
1633, —— 


contra Bruce, 
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Although i in the caſe juſt now mentioned, the learned colleQor has 
not given us the final judgement of the court, yet the preliminary 
debate and interlocutor thereupon, ſtrongly evince the ideas entertain- 
ed upon the point at iſſue. Your Lordſhips will not fail to remark in 
it this ſingularly curious circumſtance, That reading upon the predeceſ- 
for's Bible was conſidered as witious intromiſſiun; which ſhews with 
what a ſcrupulous ſtrictneſs this valuable Jaw was treated by your 
Lordſhips predeceſſors, who would not allow the paſſive title of vi- 
tious intromiſſion to be forgotten or palliated, although it was qua- 
lified by a circumſtance ſo natural and proper for one who had loſt 
a near relation, as ſearching the ſcriptures for the conſolations of 
religion, We muſt not do evil that good may come of it; nor 
ought it to excuſe an improper intermeddler, that the thing inter- 
meddled with may ſerve the moſt excellent purpoſe. A young 
man was ſentenced for baniſhment as a thief, a few years ago, at 
the circuit-court at Ayr, though one of the capital articles which he 
had purloined was a copy of The confeſſion of Faith. 

In a purſuit of regiſtration of a bond of $500 merks againſt 
© Bruce of Stanſtill in Orkney, as univerſal intromitter with the 
« defunQ's goods, who was granter of the bond, the defender was 
© found univerſal intromitter, and decreet given eo nomine againſt 
* him, albeit it was proven only, that he intromitted with an hat of 
* the defunt?'s, an iron ſaw, and a cheſt, and a brazen piſtolet pertaining 
* to him, whereof no price was proven, and with an horſe, which 


af fold for eighty pounds, there being nothing further of any 


© more intromiſhon proven to be had by the defender; neither ever 
« was it proven, what other goods the debtor had, or who had in- 
* tromitted therewith, nor that ever being inquired at the wit- 
neſſes, albeit the debtor was a gentleman who had heritage; and 
« as it was not found enough, (as ſome of the Lords thought ex- 
« pedient), that the defender ſhould be decerned to make the par- 
« ticulars, and prices thereof, whatever the ſame might be proven 
* tobe worth, forthcoming to the purſuer, and not thereby to 
* make him liable to the whole creditors as univerſal intromitter: 
* for the Lords thought, that he being vitious intromitter, and 
© without a title, or probability of a title, albeit he had intromitted 


.« with any. goods of the ſmalleſt moment and quantity that might be, 


* and the debt never ſo great, yet by that intromiſſion, which could not 
« be warranted in lau, he was ſubject to par the whole debt. 


Durie, Peb. 5. © Umquhile Dagers — purſued Chriſtian Pennie before the 
1636, Mowat * ff 
& Dagers con- _ Ccommuniars 


tra Pennie. 
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commiſſars of Edinburgh, as executrix to Dagers his debtor, for 
payment of the debt; and after litiſcontęſtation the ſaid Chriſtian 


Penne dying, this act and proceſs is defired to be transferred in 


Beſſie Pennie, fiſter to the defender, as wnwer/al intromiſſatrix 
with her goods and gear; which ſummons being admitted to 
probation againſt her, (ſhe not compearing), the Lords found 
the ſummons proven againſt her, and decerned againſt her hoc 
nomine, as univerſal intromiſſatrix, albeit the probation bore this 


only, and no more, viz. That the two ſiſters dwelt together in a 
little houſe, where the ſaid ſiſter died; after whoſe deceaſe the o- 


ther ſiſter, the defender, intromitted with a little timber bed and 
a pint-floup which pertained to the defunct, and which the de- 
fender ſold ; and all wherewith ſhe intromitted were not worth 
ſo much money as would pay a term's mail of the houſe where- 
in they dwelt, and would not extend to fix or ſeven pounds, or 
thereby ; which the Lords found ſufficient to make her hable as uni- 
verſal intromiſſatrix, ſeeing no party compeared to propone any 
detence of hypothecation of the ſaid goods to the ſaid heritor 


for the houſe-mail, albert the debt for which the defender was pur- 
. © ſued exceeded hundreth pounds.” 


It is true, that theſe two laſt deciſions were in abſence; but as 


the court fully expreſſed their rat iones decidendi in their interlocutors, 
they muſt be held equally ſtrong with any other deciſions upon re- 


cord. 


* In A CONCLUDED CAUSE, at the inſtance of the Laird of A. 88 
1075, L. = 


g | ; - bercairnie 
with his father's goods, for payment of one year's rent due by contra Nicol. 
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bercairnie againſt Nicol, as behaving as Heir or vitious intromitter 


his father, | 
* The Lords found vitious intromiſſion proven, by the defender's 


making uſe of his father's tools and inſtruments, who was a wright, 
and the ſon's being alſo a wright, and continuing to work with 


the ſame, albeit there was only one witneſs that proved that he 


diſponed or fold any part of the work-looms.“ 


of Dempſter his chamberlain; for payment of the balance of his 


The Marquis of Tweeddale purſues Helen Henderſon, Nee Eoeenolnkalh 
ec. 17.1698, 


Marquis of 


accounts, upon the paſlive titles, as repreſenting her huſband ; Tweeddale 


and probation being led, it was proven, by /mgle witneſſes, that the 


had intromitted with L. 15 Scots, and other ſmall ſums, not given 
up by her in the inventar of the confirmed teſtament, as execu- 


*.trix-creditrix on her contract of marriage, and ſo preſumed to be 


* fraudulently 


ontra Hen- 


erſon. 


Forbes, Jane 
29. 1705, 
Archibald 
contra Law- 
fon. 
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fraudulently omitted; and there was the concurring teſtimony of 
two witneſſes, proving, the had diſpoted of ſome plough-graith and 
 cart-wheels, Anſwered, That teſtes ſingulares nibil probant; and 
where there was a conjunction of two witneſſes, it was de re mi- 
nima; and the plough and cart graith was confirmed, in ſo far 
as the utenſils and domiciles of the houſe being given up, they 
behoved to be included in that article, at leaſt it was a probable 
ground for her to think ſo; and paſſive titles being odious, are not 
to be extended where the intromiſſion is ſmall and inconjiderable. The 
Lords conſidered, that wives had great opportunities of con- 
cealing and embezzling money, and other moveables, and ſhe 
had an univerſal intromiſſion, and it appeared there was 1600 
merks lying beſide him a little before his death, and which now 
they would give no account of, therefore the Lords found her 
liable. And our predeceſſors have not ſo much regarded the ſmall- 
« neſs of the intromiſſion, as the animus fraudandi.“ 
In the action, at the inſtance of Patrick Archibald againſt 
George Lawſon, the Lords found the tranſporting of a perſon's 
cheſts or trunks after his death, from the place where he died, to 
the defender's houſe, relevant to infer vitious intromiſſion againſt 
« him.” S 

Your petitioner has thought it beſt to lay theſe decifions ſo ful- 
ly before your Lordſhips, marſhalling them in the order of time in 
which they were pronounced. From a complex view of them, it 
appears, that your Lordihips have been exceedingly careful to main- 


tain the ſalutary law of vitious intromiſhon, in ſo much as, in ſome 


caſes, to ſuſtain evidence of it by fingle witneſſes. . Your Lordſhips 
have not eaſily liſtened to plaußible defences to excuſe from it, al- 
though, Puwvis titulus etiam coloratus excuſat, a maxim invented by 
the ingenuity of offenders, has. been regularly repeated with the 


"ſame effrontery in every procefs of this kind, while care has alſo 


been taken to throw in the doleful epithet of this odious paſſrue title. 
Your Lordſhips have found very ſma]l matters ſufficient to infer 
vitious intromiſſion; and the only time that the point has been e- 
lenmly judged upon a hearing in preſence, the things intromitted with 
were of very ſmall value indeed. No arguments of compaſſion have 
been liſtened to, on account of the low circumſtances of the defend- 
ers, even when contraſted with the ſuperior rank of purſuers. The 
Marquis of Tweeddale obtains judgement againſt the poor relict 

of 
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of his own chamberlain; the Laird of Abercairnie againſt a poor 
wright, his own tenant's ſon, Nor did the court diſpenſe with 
this important principle of law, either when temporal or ſpiritual 
neceſlities ſeemed to require it ; when an unhappy widow intro- 
| mitted only ſo far as to provide meat and drink for her children, 
having no other means wherewith to entertain them ; or when a 
ſon, afflicted with the death of his father, intromitted with a Bible, 
in order to employ himſelf in reading the word of Gop. The 
principle which runs through all theſe deciſions, is this ſtrong con- 
fideration, That the law, from a juſt jealouſy of human nature, 
as cereus in VITIUM flecti, having ſecured the effects of deceaſed 
debtors by a penal ſanction in favour of creditors, that ſanction, ſo 
generally uſeful, muſt be conſſans et perpetua, fo as to have the full 
effect intended by the law. _ 

The defenders will probably endeavour to avail themſelves of 
the following deciſion to be found in the Dictionary, voce Vitious 
intromiſſion, and which is the lateſt deciſion connected with the point 


at iſſue yet publiſned. Mary Wallace being due the ſum of 1000 Didionary, 
« 


* ceaſcagainſt Eliſabeth Wallace her ſiſter, and John and Mary King a 


cc 
cc 


fion. The Lords found it only proved againſt Elifabeth Wallace, 
That ſhe had ſome finall moveables in her cuſtody for the be- 
hoof of John and Mary Kings, which had been in the poſſeſſion 
of Mary Wallace preceding her deceaſe ; and that ſhe delivered 
theſe moveables toJohn and Mary Kings upon their receipt; and 
found ſuch cuſtody and delivery not relevant to infer the paſſive 
title of vitious intromiſſion againſt the ſaid Eliſabeth Wallace; 
and found it proved, That the defenders John and Mary Kings 
did receive from the ſaid Eliſabeth Wallace ſome of their bro- 
ther's body-clothes, a five-guinea piece of gold, and four ſmall 
pieces, in value twenty-three ſhillings, and ſome houſehold-fur- 
niture which had been in the poſſeſſion of their mother before 
her deceaſe, for which they granted receipts, 1n proceſs, to the 
ſaid Eliſabeth Wallace. But in reſpect of the ſmall value of theſe 
particulars, and that ſpecial receipts were granted for them, and of 
the uncertainty whether the articles of houſebold-plemſhing did tru- 
ly belong to Mary Wallace the mother, or to Mr John King her huſ- 
band, and had only remained in her cuſtody after the huſband's 
death without title; and Ns the proof it appeared, that the 


bulk 
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merks by bond, a procefs for payment was brought after her de- In. 26. 1759. 


5 : a 8 ; 85 Wallace and 
her children, concluding upon the paſſive title vitious intromiſ Kings. 
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bulk of the effects of Mary Wallace had been rouped by John 
Wallace her brother; found, That John and Mary Kings their 
* intromifſion with the ſmall particulars contained in the receipts, 
could not, in law, be conſtrued an intromiſſion per univerſitatem, 
and therefore not relevant to infer the penal paſſive title of vi- 
«* cious intromiſſion againſt them; 26th January 1739, Black 
* contra Wallace and Kings.” 

But, with ſubmiſſion, the circumſtances of this deciſion are ſuch, 
that it cannot in any ſound conſtruction be held as a deciſion upon 
the point of law with regard to vitious intromiſſion. There was 
the greateſt uncertainty, whether or not the articles of houſehold- 
pleniſhing intromitted with, did really and truly belong to the de- 
funct debtor ; and in dubiis, eſpecially where there is a doubt as to 
the corpus delicti, it cannot be diſputed that judgement ſhould paſs 
for the defender. Beſides, it was perfectly clear, that in this caſe 
there was no vitigſity, properly ſo called, no intention to ſecrete - 
and embezzle, as the defenders had granted ſpecial receipts for the 
particulars : and on looking into the printed papers in that cauſe, 
it appears, that the principle of vitious intromiſſion, as maintained 
by your petitioner, was not diſputed by the defenders ; for in their 


anſwers to a reclaiming petition for Black, the doctrine of vitious 


Fountainhall, 


intromiſſion is acknowledged to be“ a valuable part of our law ;” 
and the following paſlage is to be found in that paper. The pe- 
* titioners ſeem to be in greater anxiety and concern for the paſſive 
* title of vitious intromiſſion, than for the gaining of their cauſe. 
* But when the fact is duly attended to, it is humbly hoped it will 
* appear, that the paſſroe title vitious mtrom if on cannot be applied 
* to the caſe in queſtion,” And therefore your petitioner flatrers him- 
ſelf, that your Lordſhips will be of opinion, that this deciſion does 
ih no degree expreſs the ſenſe of the court upon the important point 
of law, which is now humbly ſubmitted to your Lordſhips review, 
unembarraſſed with any diſcriminating circumiiances in point of 
fact, to take it out of the general purview. 

Your petitioner has reſerved one or two ſelect 3 "VOOR to which 
he would now humbly beg leave to call the attention of the court. 

William Duff in Inverneſs, purſuing the Earl of Seaforth on 


/ 
. the paſſive titles, for payment of a debt due to him by his father, 


Earl of Sca- 
forth. 


* and referring the ſame to his oath, one of the articles whereon he 
* was craved to be interrogate was, Whether he had not intromit- 


« ted with and uſed his father's parliament-robes ? This the Earl 
* reclauned 


N 

« reclaimed againſt, as neither pertinent, nor relevant to infer viti- 
* ous intromiſhon, ſeeing that was only in conſequence of his aſ- 
* ſuming the title and dignity of Earl, which was never found to 
« infer a paſhve title.“ | | 

Here was a queſtion of very nice and delicate diſcuſſion, having 
ſomething 1n it connected with the high privileges of a Lord of par- 
hament ; and therefore there was a fair trial of the ideas of law 
with regard to vitious intromiſſion, as the parliamentary robes 
were not of great value when an Earl's inheritance was in queſtion. 
Had it been underſtood, that intromitting with ſubjects not of great 
value would not infer a paſhve title, the court would not have al- 
lowed a proof of ſuch an article, eſpecially when it was of ſo pecu- 
liar a nature. But your Lordſhips will be pleaſed to attend to the 
deciſion in the words of the learned Collector. The Lords or- 
* dained the Earl to depone anent the interrogatory, and reſerved 
* the conſideration what it thould import, till the adviſing of his 
* oath : for it was urged, ſuch robes may be poinded as well as 
* any other moveables ; and ſo being in commercio, why ſhould not 
« the apparent heir's meddling therewith infer a geſtio pro herede ?” 
Nor was this a deciſion in apicibus juris, or at all beyond the ſolid 
principles which have been held to obtain, For Dirleton, whoſe Doubts 
were ſaid by a late Great Judge to be © better than moſt people's 
* certainties,” gives us a very ſatisfactory opinion upon the ſubject, 


voce Behaving as heir. Dug ratio, that the owning a title of ho- Dirleton, voce 
| 1 1 im ö , CNavVing as 
„ nour, and ſitting in parliament, doth not import behaving as heir, 3 


„and yet the owning and intromitting with a ſword, or armour, or 
« any thing elſe, will import geſtionem? Anſwer, That creditors be- 
ing to be ſatisfied out of the goods and ęſtate belonging to a de- 
* func debitor; if the appearand heir doth meddle with any part 
of the ſamen, eo 12/0 adiit paſſrue, quia miſcet ſe rei which thould 
© be liable to the execuror's execution. But a title of honour is not 
„ ſich an intereſt as could be any way liable to the creditor, 'and 
* the appearand heir, in owning the ſame, non libat hereditatem.” 
And Sir James Steuart obſerves, © The owning a title of hononr, 
* and Grling thereby in parliament, doth not impart behaving as 
* heir, though the intromiſſion with any part of the moveable heir- 
* ſhip would do it. And the reaſon is, that honour tranſmits by 
« the blogd, and not by jervice, and creditors can have no intereſt 
in tc” 
The court, in the deciſion laſt mentioned, juſtly conſidered the ſecu- 
| rity 
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rity of creditors to be ſo much conneQed with the law of paſlive 
titles, that it might be very fatal to the country, ſhould that law be 
thrown looſe upon arbitrary circumſtances; therefore it was that 
ſo ſmall an article was thought worthy of the conſideration of the 
whole Lords, and its relevancy allowed, by its being made the ſub- 
je of a ſolemn reference to the oath of a Noble Earl. 

The body-clothes of Patrick Smith were ſurely, upon a compari- 
ſon between the parties, more valuable to the defender Robert 
Armour, than his father's parliamentary robes were to the Earl of 
Seaforth: and it 1s proved to your Lordſhips, that Robert Armour 
did not only intromit with, but actually wear and uſe Patrick 
Smith's body clothes. | 

Your Lordſhips will ſurely allow a deciſion of the Engliſh Judges 
who ſat on our bench in Oliver Cromwell's time, to have more than 
ordinary weight upon this point ; becauſe it has been univerſally 
acknowledged by the unprejudiced and impartial, that deciſions 
pronounced by them, were invariably conſonant to the law of Scot- 
land in its ſtrict and juſt ſenſe. They did not allow themſelves to 
make arbitrary diſtinctions upon points where the law was ſimple 
and poſitive, and admitted of none: but they pronounced the law 
upon every caſe, without reſpect to particular circumſtances. 

During the few years that they fat, they had occaſion to give 
judgement upon a good many points of the law of Scotland ; and 
vn June 30. 1658, they determined this queſtion of the paſſive titles, 
Mr John Hay, Advocate, contra Gilbert Hay; as your Lordſhips will 


- ſee in the printed collection of their deciſions. Mr John Hay pur- 


the Englih * ſues Gilbert Hay for payment of a bond of 200 merks due by 
Judges, June „ his father, as behaving himſelf as heir to his father; and conde- 


30. 1658. Hay . 


contra Hay. 


ſcends on the behaving; I, in ſo far as he wore his father's be 

cloak; adh, ſeverally, in ſo far as he made uſe of his father's be 

% board, bed. clothes, fire, veſſels, &c. It was anſwered for the e- 
“ fender, to the firſl, The cloak is res modica, et de minimis non curat 
lex, and cannot infer that odious paſſeve title to make the deiend- 
er liable to all his father's debts. As to the other particulars, 
* 1m0, Non relevat, unleſs that the defender had fold and diſpo- 
ned the ſaid goods; but not byaſmple ufing thereof, which is 
only to be repaired and made up.“ Every argument therefore 
that cau be urged in ſuch a caſe was ſtated here ; but the judges 
did not thick themſelves at liberty to aſſume a diſpenſing power, and 
apply che law or not, according as circumſtances might ſtrike chem; 


for 


cc 
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for thus they gave judgement : “ The Commiſſioners found the 

* firſt condeſcendence, of the cloak only, relevant: Found the /econd, 
% by u/mg the bed and bed clothes, &c. by lying thereon, &c. rele- 
* vant, without neceſſity to alledge diſponed thereon.” 

It may perhaps be thought to ſavour too much of ſcholaſtic rea- 
ſoning to ſay, that every tranſgreſſion againſt general utility is co 
½% general. But, with ſubmiſſion, it is nevertheleſs an argument 
founded in truth as expediency ; and hence it 1s, that every un- 
warranted intromitter with the effects of a defunct debtor is to 
be held in law as wnwer/ally liable. The defenders cannot now 
get their vitiovs intromiſſion denied; for the evidence of it ſtares 
them in the face, and confonnds them: but they ſtill harp upon 
this topic, that the intromiſſion was only with very all particu- 
lars. Your petitioner may fairly apply to them a lively compari- 
ſon of the celebrated Mr Edmund Burke, in the debate on the Spa- 
niſh papers with regard to Falkland's iſland. '* The arguments u- 
ſed by the gentlemen on the other fide put me in mind of the 
ſtory of a girl who was brought to bed of a baſtard child. The 
fact being fully proved beyond the poſlibility of a denial, and 
the diſgrace plain, and not to be avoided, all ſhe could ſay for 
herſelf was, that the child was but a very little one. 

But, /eparatim, ſuppoſing your Lordſhips ſhould adopt this novel 
idea, Thar intromiſſion with things of ſmall value ought not to in- 
fer the paſſive title of vitious introm Non, your petitioner begs leave 
to maintain, that your Lordſhips muſt, even upon pure principles 
of equity, have a due conſideration to the ſtation and circumſtances 
of parties; for there is no doubt, that what may be co:.fidered as 
things of ſmall value in the caſe of people of high rank, ought not 
to be looked upon in that light in the caſe of mechanics, and o- 
thers, in ſuch circumſtances as the deceaſed Patrick Smith. Be- 
ſides the uncertainty that would be occaſioned, ſhould ſuch a lati- 
tude as contended for by the defenders be allowed, it muſt occur 
to your Lord ſhips, that juſtice, which ought to be equally diſtri- 
buted to the poor and to the rich, would be altogether denied to 

people of inferior ſtations in a queſt] jon upon the paſſive titles. In 
vain would they bring a proof againſt vitious intromitters with the 

effects of their defunct debtors; they would be told, That the effects 
with which intromiſſion was proved, were things of ſmall value, 
and that therefore they could have no redreſs. The petitioner does 
maintain, That the defenders intromiſſions were, comparatively 
ſpeaking, by no means with things ef ſmall value. They intro- 
| mitted not only with the defunct's body-clothes, but with his 
H napery, 


E903 


napery, with his ſheets, his ſervits, and his table-cloths. In ſhort, 
they intromitted with every thing on which they could lay their ra- 


Proof, p. 2. B. pacious hands. Your Lordſhips ſee it in proof, that when the 


ibid. 
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widow ſeparated her ſhare of the moveables from what belonged 
to the defunct, ſhe proceeded with becoming caution and prudent 
regularity, doing nothing but in preſence of Robert Armour the 
defender, as repreſenting the defunct, — her own brother, as a friend 
upon her part, —and one of the magiſtrates of the place, — to ſee ju- 
ſtice done between both parties. Your petitioner does maintain, 
that upon this occaſion Robert Armour could appear in no other 
capacity than as repreſenting the defunct; and accordingly your 
Lordſhips ſee, that the ſeparation was made by the con/ent of Robert 
Armour. | | ” 

Your Lordſhips ſee the defender Robert Armour ſtrutting about 
through the town of Kilmarnock /polzzs indutus of the defunct, 
very civilly wearing Patrick Smith's body-clothes, as if they were 
his own, whilſt his creditors might ſeek their payment the beſt 
way they could. Then what a ſtrong animus immiſcendi did he 
ſhow, when he became emboldened to ſuch a degree, that he deli- 
berately went to another houſe, where a preſs ſtood which belong- 
ed to the defunct, which preſs * was ſet there in order to prevent it 
“ being poinded by his creditors,” and with all the confidence of a pro- 
prietor, carried it off? With great ſubmiſſion, there is no explain- 
ing away ſuch a conduct. Nor can your petitioner allow himſelf to 
think, that the color que/itus aſſumed by the defenders, will prevent 
the keen eye of juſtice from detecting their vitioſity. They intro- 
mitted as much as they could ; and therefore, no thanks to them, 
had their intromiſſions been only with things of ſmall value. Af- 
ter having done what they could, they cannot ſurely be freed from 
the penalty provided by the law in ſuch caſes ; any more than a 
houſe-breaker, who, however violent his intruſion, and however 
induſtrious his ſearch, has had the fortune to find but an inconſi- 
derable booty, ſhould, after apprehenſion and conviction, eſcape 
the gallows. | 

But why, with the greateſt deference, ſhould the intromiſſions 
of theſe defenders be held as inconſiderable, according to their cir- 
cumſtances, and to thoſe of the defunct, when ſo much is proved, 
and ſo much clouded with dark preſumptions of guilt? The de-. 


fender Robert Armour, with a view of appearing mighty delicate 


and mighty conſcientious, ſets forth, That he did not ſo much 
* as put to his hand, or intermeddle, even for the pious purpoſe 
* of burying the defunct, till he had obtained the warrant of a 

: judge; 


„ 


* judge; ſo that he ſet out with the moſt ouvert acts of abſtain- 
* ing.” It is very true that he had the art and cunning to apply 
by petition to the magiſtrates of Kilmarnock, and obtained war- 
rant to roup as much of Patrick Smith's moveables as would defray 
the expence of his funeral. But this very proceeding affords a 
ſtrong argument againſt him; for from the inventory and roup- 
roll of Patrick Smith's effects, which is produced in proceſs, it ap- 
pears that the whole of this matter was the mereſt ſham. Only a 
few poor articles of houſehold-pleniſhing are to be found in it, 
although his houſe contained the furniture, not of an ordi- 
nary dwelling-houſe, but of an inn, where a greater quantity and 
variety of furniture is neceſſarily required. The widow ſwears, 
* That there would be about a boll of meal, and meal-ſeeds to the 
© value of ten pecks of meal, which was in her huſband's houſe 
* at his death, and was left there when ſhe got her part of the fur- 


“ niture;” but not a grain is to be found in the inventory, It is Proof, p. 2. F. 


alſo proved, that the defunQ had, at thetime of his death, as much 
timber, as, with a few more fir-deals, would be“ as much as would 


e ſerve him to work by himſelf for two ears: yet the value of the — p. 2. k. 


timber in the inventory and roup-roll, amounts to a mere trifle, no 
more than L. 2: 16: 34. Very ſtrange ſurely ! eſpecially as it is in 


proof, that Robert Armour, this pious ſon-in-law, was himſelf a— p. 9. be- 
dealer in timber. Nor have the defenders, even in the courſe of een I and K. 


this proceſs, been brought to confeſs their intromiſſion with much 
more than the contents of the inventory and roup-roll above men- 
tioned ; and therefore it is left to your Lordſhips to judge, what 
became of all the other effects proved to have belonged to the de- 
funct. In a word, inſtead of ſtating the number and quantity of 
the effects with which theſe defenders did intromit, the queſtion, 
with ſubmiſſion, ſhould rather be, With what did they not in- 
tromit ? | 

The check given by the deciſions of this court to vitions intromit- 
ters, has had a very happy effect, in preventing creduors from being 
hurt by what would otherwiſe be but too common; and there- 
fore your petitioner has not been able to find any decifion upon the 
point of vitious intromiſſion, in any of our later collections: but 


as evidence, that 
© The law hath not been dead, tho' it hath ſlept,” 


your petitioner begs leave to recall to your Lordſhips remem- 


brance, a deciſion pronounced no farther back than the 24 of 
December 


Te'ter contra 


Milmyne, 


(in) 


Dee. 2 1769. December 1769, Margaret Telfer contra Janet Milmyne; where it ha- 


ving appeaied, that Janet Milmyne did, without any authority, 
intromit with the effects of her deceaſed huſband ; although ſhe 
raiſed a woeful clamour, repreſenting the action brought againſt 


he ub oam14% her upon the penal paſhve title of vitious intromiſſion, as © moſt 
WE 7 * vexatious and oppreſſive;“ and although it was pleaded for her, 
I/ {th 41th 
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at the things with which ſhe had intromitted were of ſmall 
value, only one horſe, two cows, two cuddochs, a crop valued at L. 3 
Sterling, and a trifle of houſehold furniture; that the had no bad 
intention; and © though in ruder and lets civilized times, 
* the. bare intromitting was ſuſtained as ſufficient to ſubject 
in this penal paſſive title, the rigour of the law in this par- 
te ticular has been departed from for near a ce::tury paſt ;” 


and that ſhe had been left a widow with ſix children: not- 


withſtanding all theſe, ſuggeſtions and allegations, the Lord 
Hailes Ordinary decerned againſt her as a vitious intromitter, 
Nothing was left untried by her in this court, to eſcape from juſtice; 
the Lord Ordinary was earneſtly addreſſed with repreſentation after 


_ repreſentation. But all in vain: for, as his Lordſhip was pleaſed to 
expreſs himſelf in an interlocutor upon one of her repreſentations, 
he had no power to mitigate the rigour of the law from motives 


* of compaſſion.” She reclaimed to the whole Lords; but upon 
adviſing her petition with anſwers, your Lordſhips were pleaſed, on 


Dec. 2. 1369. the 2d of December 1769, to adhere to the Lord Ordinary's interlo- 


cutor. And when the cauſe went back to the Lord Ordinary, his 
Lordſhip found her liable in the expence of the proceſs. Againſt 
which interlocutor ſhe alſo preſented a repreſentation; which his 
Lordſhip refuſed, © In reſpect that the defender's being ill advi/ed in 
* defending, is no reaſon in law why the purſuer ſhould not be in- 
© demnified for purſuing.” 

Such is the recent ſenſe of the court upon the doctrine of vitious 
intromiſſion ; and your petitioner flatters himſelf, that in this caſe 
alſo, the defenders will in the end be taught, that they have been 
ill adviſed in defending.” Although it could be ſhewn, that your 
Lordſhips have pronounced a few deciſions, which may be inter- 
preted as if the court had, in very particular circumſtances, mitigat- 
ed this law; ſtill, with great ſubmiſſion, your petitioner would hope 
for ſucceſs; becauſe whatever deciſions may be upon the one fide, are 
much more than corrected by the deciſions on the other fide: and, 


at any rate, he does with all deference maintain, that as the law of 


vitious intromiſſion is ſo well eſtabliſhed as a part of the unwritten 
| law 


( 33 ) 
law of Scotland, and has been referred to as ſo eſtabliſhed, by the le- 

giſlature itſelf, nothing leſs than an act of the legiſlature can abro- 
gate it. The utility of this law muſt be univerſally acknowledged; 
and as your Lordſhips have ſeen, that vitious intromitters have at- 
tempted to ſhelter themſelves, by alledging, that there has been a great 
relaxation of the law, which, with ſubmiſſion, is, in other words, 
having the aſſurance to come and tell your Lordſhips, that you 
have deviated from the law, there is the greater reaſon for your 
Lordſhips being as ſtrict as poſſible, in order to prevent ſo licen- 
tious and dangerous a notion from gaining ground in the country. 

Your petitioner has thus humbly endeavoured to perſuade your 
Lordſhips of the juſtice of his cauſe; and if his anxiety has made 
him detain the court too long, he hopes the general importance of 
the ſubject will ſerve as an excuſe for him. In placing the ſubject 
in various points of view, and introducing every thing that he 
| imagined would throw light upon it, he has had in his eye the ex- 
ample mentioned by my Lord Fountainhall, in his moſt inſtructive 
and entertaining collection of deciſions, vol. 2. p. 717, where it is 
ſaid, that one © may brighten and illuminate a cauſe by various: 
* illuſtrations and parallels.” | | 

If this petition ſhall be thought worthy of an anſwer, the defen- 
ders will, no doubt, come before your Lordſhips with a plaintive 
tone, and urge affected claims of compaſſion, on account of their 
low fituation in life, their ignorance, and their having no bad in- 
tention, But their ſituation in life is not ſo abject, nor their igno- 
rance ſo great, as they would pretend: for the danger of vitious in- 
tromiſſion is well known to all our common people, as every one 
who has had occaſion to hear them upon their affairs, muſt have 
-obſerved; and the defenders gave an undeniable proof, that they 
were not ignorant of this danger, by their application to the magi- 
ſtrates of Kilmarnock for a warrant to ſell the effects of the de- 
funct, the proceedings in conſequence of which have already been 
noticed. Your Lordſhips alſo will not fail to remark the ſtrong. 
ſuſpicions which attend the conduct of the defenders, particularly 
ſince they thought proper to claim a preference in virtue of that 
bond, the hiſtory of which ſhall not now be repeated, but by 
which your petitioner would be materially hurt. Theſe ſuſpicions. 
render them intitled to no favour, and fully juſtify your petitioner: 
in inſiſting to have the law applied. 


But be theſe things as they may, your Lordſhips will not forget, 
IgE: L that. 


Fl = 
5 22 


Hy * we ch g D 


t 4 9 


that zgnorantia Juris neminem excuſat ; as ſuch an excuſe would be per- 
petually aſſumed: And as cagitationis penam in foro nemo patitur, ſo 
neither will an alledged innocence of intention be ſuſtained to ju- 
ſtify, in a court which fits to pronounce judgement upon external 
acts. The ſtern dignity of law cannot bend to ſuch pretences; for 
in the noble definition of it by Demoſthenes, quoted by Marcianus, in 
I. 2. D. De Legibus, we find amongtt its characters, Ea, ge & ris inc 
xa Exuoiay Ah, ua r | | | 

But indeed there is an impropriety in mentioning motives of 
compaſſion to Judges, by whom, as it is elegantly expreſſed in l. 11. 
D. De pems, Nec ſeveritatis aut clementiæ gloria affettanda eff. Your 
petitioner would think it indecent to ſuppoſe that judges would de- 
termine aut durius aut remiſſius than is preſcribed to them by the 
law. He is aſking no more from your Lordſhips than to pronounce 
what appears to him to be thelaw of his country, in favour of a cre- 
ditor who has proved vitious intromiſſion with the effects of his 
deceaſed debtor. Your Lordſhips have the honour to fit as the guar- 
dians of our law, and your petitioner perſuades himſelf, that the 
people of Scotland ſhall never have to ſay in the words of the Ro- 
man Orator, Sub judicum poteſtate cadunt leges. 


May it therefore pleaſe your Lordſhips, to alter the Lord Ordinary's 
interlocutor, and in reſpect that the defenders have incurred the 
paſſiue title of vitious intromiſſion, to decern in terms of your 
petitioner's libel. 


According to juſtice, &c.. 


JAMES BOSWELL. 


